Berg, Elizabeth —

From: Nicholas W. van Aelstyn <NvanAelstyn@bdiaw.com>

Sent: Monday, October 21, 2013 9:13 AM

To: Berg, Elizabeth

Cc: Tennis, Rachel

Subject: FW: Yosemite Slough

Attachments: Ltr to EPA re SLC Request to be Removed as a PRP (10-17-13).PDF; The 1968 Burton Act

(reflecting all amendments thru 1994).pdf

Thanne,

I'm afraid | didn’t have your new email address when | sent this last week.

Nico

From: Nicholas W. van Aelstyn

Sent: Thursday, October 17, 2013 7:41 PM
To: Rachel Tennis (Tennis.Rachel@epa.gov)
Cc: Thanne Berg (cox.elizabeth@epa.gov)
Subject: Yosemite Slough

Dear Rachel,

Welcome back. Attached is the letter regarding the State Lands Commission letter to EPA that | discussed with
you and Thanne just before the Government shutdown. Please let me know if you have any questions about it.

Also, when we spoke you and Thanne indicated that EPA was prepared to share documents relating to its
reconsideration of its prior GNL decisions, but those too got caught in the shutdown. I’'m sure that you have piles
have accumulated on your desk, but can you advise as to when EPA might now produce them? | understand
from the Convening Neutral that the October 21 meeting has been postponed until sometime in November, but
we will need some time to review those materials before the meeting. Thanks in advance.

All best,
Nico
Nicholas W. van Aelstyn

Principal

Beveridge & Diamond, P.C.

456 Montgomery St. Suite 1800
San Francisco, CA 94104 E‘]
T (415) 262-4008 ~ F (415) 262-4040
NvanAelstyn@bdlaw.com

CONFIDENTIALITY STATEMENT: This electronic message contains information from the law firm
of Beveridge & Diamond, P.C. and may be confidential or privileged. The information is intended
solely for the use of the individual(s) or entity(ies) named above. If you are not the intended
recipient, be aware that any disclosure, copying, distribution, or use of the contents of this
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message is prohibited. If you have received this e-mail in error, please notify us immediately by
telephone at (202) 789-6000 or by e-mail reply and delete this message. Thank you.

Please consider the environment before printing this e-mail.

LR R R R SRS SR EREEEEEESES SR ATTACI_MENT NOT DELIVERED kkhkkkkkhkkkhkkkkkkhkd*x

This Email message contained an attachment named

image00l.jpg
which may be a computer program. This attached computer program could
contain a computer virus which could cause harm to EPA's computers,
network, and data. The attachment has been deleted.

This was done to limit the distribution of computer viruses introduced
into the EPA network. EPA is deleting all computer program attachments
sent from the Internet into the agency via Email.

If the message sender is known and the attachment was legitimate, you
should contact the sender and request that they rename the file name
extension and resend the Email with the renamed attachment. After
receiving the revised Email, containing the renamed attachment, you can
rename the file extension to its correct name.

For further information, please contact the EPA Call Center at
(866) 411-4EPA (4372). The TDD number is (866) 489-4500.

hhkhkkkhkdhkhkkhkhhkkhkhkkikkikhkk ATTACHMENT NOT DELIVERED hkkhkkkhkhkhhkkhkhkhkhkhkhkhkkhkkkhkhkkhkxk



BEVERIDGE <
& DIAMOND::

Nicholas W. van Aelstyn

456 Montgomery Street, Suite 1800
San Francisco, CA 94104-1251
Direct: (415) 262-4008

Fax: {415} 262-4040
nvanaelstyn@bdlaw.com

October 17, 2013

Via E-Mail & U.S. Mail

Rachel Tennis, Esq.

Office of Regional Counsel

U.S. Environmental Protection Agency, Region IX
75 Hawthorne Street

San Francisco, CA 94105

Re: Comments on the California State Lands Commission’s June 5, 2013 Letter
to U.S. EPA Requesting Removal of the State Lands Commission as a PRP at the
Yosemite Slough Site

Dear Ms. Tennis:

This letter provides comments in response to the letter dated June 5, 2013 from Deputy
Attorney General David G. Alderson, on behalf of the California State Lands Commission (the
“SLC” or the “Commission”), to Thanne Cox (“the SLC Letter”) in which the SLC requested
that the U.S. Environmental Protection Agency (“EPA”) remove it as a potentially responsible
party (“PRP”) under the Comprehensive Environmental Response, Compensation, and Liability
Act (“CERCLA”) at the Yosemite Slough Superfund Site (“’Yosemite Slough” or the “Site”).
The SLC was named as a PRP at the Site based on its status as an owner of a portion of the Site.
EPA’s April 5, 2013 General Notice of Potential Liability to the SLC (the “GNL”) stated that
“EPA believes that [the SLC] may be a PRP at the Site as a[n] owner of part of the Site
property.” GNL at 2.

Although the SLC holds title to a portion of the Site, it argues that “neither the
Commission nor the people of the State of California, on whose behalf the Commission acts,
have ever owned any property within the boundary of the Site for purposes of CERCLA
liability.” The SLC claims that to be an “owner” under CERLCA, an entity must be an owner as
defined by common law.

For at least four reasons, the SLC should not be removed as a PRP at the Site. First, as
the SLC freely admits, it owns part of the Site, and as such, it is a necessary party because
portions of its property will need to accessed and remediated during the cleanup of the Site.
Indeed, the portion of the Site that the SLC states that it currently owns and leases to State Parks
lies along the northern boundary of the slough near the mouth, a portion of the Site that EPA’s
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Rachel Tennis, Esq.
October 17, 2013
Page 2

Draft EE/CA recognizes as a portion that may require active remediation. It also may be a
primary point of access to the other portions of the Site requiring remediation.

Second, it would be premature to remove the SLC as a PRP at this juncture. Out of the
dozens of PRPs named by EPA at this Site, there is no reason to allow one owner PRP to be
separately considered and removed as a PRP. There are many other PRPs — including in
particular many alleged arrangers — that also appear to have strong arguments for removal as
PRPs. Unless EPA is willing to expend the resources to consider separately arguments from
each and every PRP that may have liability arguments at the Site, the SLC should remain a PRP
and have its liability determined during the normal course just like all the others.

Finally, the SLC’s legal arguments that it is not an owner are far from compelling. Its
status as a PRP at Yosemite Slough can be readily distinguished from the two Ninth Circuit cases
cited by the SLC. Both of those cases analyzed only whether holders of certain entities that
possessed lesser property interests should be considered “owners” under CERCLA. Specifically,
in Long Beach Unified School Dist. v. Dorothy B. Goodwin California Living Trust, 32 F.3d
1364, 1368 (9th Cir 1994), the Ninth Circuit analyzed whether easement holders should be
considered “owners” under CERCLA, and in City of Los Angeles v. San Pedro Boat Works, 635
F.3d 440 (9™ Cir 2011), the Ninth Circuit considered whether holders of revocable permits
should be considered owners under CERCLA. The SLC’s ownership status is very different.
According to the SLC, it “currently holds and historically has only ever held title to land which
the State of California assumed from the federal government when it became a state in 1850.”
SLC Letter at 2. Critically, lands granted to states by Congress convey fee simple title, see 43
U.S.C. § 859, not the lesser property interests at issue in the two cases upon which the SLC
relies.

Moreover, the single judicial decision cited by the SLC that actually addresses whether
holding title to state sovereign land constitutes “ownership” under CERCLA is an unpublished
decision: United States v. Montrose Chemical Corp., CV 90-3122 AAH (C.D. Cal. Oct. 19,
1999). Even if the Montrose decision were binding authority, which it is not, the facts of this
case have not been developed and briefed sufficiently for a court, much less an administrative
agency at an early stage of the proceedings, to make a final determination that the rationale of the
unpublished Montrose decision should be applied here. It was just a few months ago that EPA
clarified the actual ownership of the different portions of the Site, including the transfer of a
portion of it from the SLC to the City of San Francisco. Based on our limited research at this
early stage', it appears that the SLC’s title may include several critical elements of common law
ownership that would distinguish it from the facts of the Montrose case. For example, the SLC
was able to sell the property in the slough to the City pursuant to the Burton Act, 1968 Cal. Stat.
Ch. 1333. (A complete copy of the Burton Act can be downloaded at

! For example, we have not seen the 1983 quitclaim deed reference in the Declaration of Steven Lehman that was
submitted along with the SLC letter. While his Declaration included exhibits that reflected his analysis of this deed
and other records, the records themselves were not included. Other experts may interpret those records differently.
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http://www.sfport.com/ftp/uploadedfiles/about_us/divisions/planning_development/projects/Burt
on%20Act.pdf; a hard copy is enclosed for your convenience as well.) The State received
compensation from the City for this transfer, including a payment equal to the amounts due on
the bonded indebtedness incurred for San Francisco Harbor improvements and also
indemnification by the City with regard to all outstanding bonded indebtedness. See Burton Act
at Section 9.

This last point demonstrates one further reason that SLC’s request should be denied: it is
the former owner of the entire Site. Indeed, SLC owned the entirety of the slough prior to 1968
when much of the contamination likely occurred.

In conclusion, EPA should reject the SLC’s request to be removed as a PRP. As the
current owner of a key portion of the Site that EPA has stated may require active remediation
and which likely also will provide access to the rest of the Site, the SLC is a necessary party. It
also owned the entire Site when much of the contamination likely occurred. In addition, it would
be premature and improper for EPA to provide early consideration to the liability arguments of a
single owner PRP that also happens to be a sister governmental entity while at the same time
refusing to consider the equally strong liability arguments of dozens of other PRPs with far more
attenuated connections to the Site. Lastly, even if EPA were to provide such special
consideration to the SLC’s arguments, there are, in addition to these legitimate legal and policy
concerns, significant factual questions about whether the SLC has met even the standard for
which it advocates. For all the foregoing reasons, we respectfully suggest that EPA deny the
SLC’s request to be dropped as a PRP.

Sincerely,
e i L/? 7 }——
; :}_.-";.'LUK:‘::?'&/ L /.frﬁ-r;} -E-oi’._.ﬂ‘/ e,
{ L

Nicholas W. van Aelstyn
Enclosure









CEAPTER 1333 ' - ) .

An act euthorizing the transfer in trust to the City and County

of San Francisco the interest of the state in and to, and the
control and management of, the Harbor of San Francisco, and

declaring the urgency thereof, to take effect immediately.

The people of the State of California do enact as follows:

ZC. 1. This act shall be known and may be cited as the

"RBurton Act.™

SEC. 2. The Director of Finance is hereby authorized to
negotiate with the City and County of San Féancisco"for.tne
transfer, in conformity with the p;ovisions of this act, to the
city ané County of San Francisoo;‘e municipel corporation of the
State of California,'or to its succeséor, in trust for purposes'

of commerce, navigation, and fisheries. ané subject to the terms

"'and conditions specified in this act, all of the rignt,ltitle and

interest held by the State of Ca11fornia and acqu1red by vlrtue
of its sovere1gnty or otherwzse, in and to the real property
located in the City and County of San Franczsco and presently

unoer the jurzsd1ct1on and control of the San Francxsco Port-

' Authority, together with all lmprovements, rlghts. priv1l°ges,

easements and appurtenances connected therewith or. in anYW1se
appertalnlng thereto, and-any and all personal property of every
kind and description owned or controlled by the State of -

California and ueed in connection with the operation and




maintenance of San Francisco Harbor and including any depoeirs of
funds held by or for the San Franczsco Port Authorlty, exceptzng
and reserv1ng unto the St ate of Callfornla all subsurface mineral
depos1ts¢ including oil and gas deposits, together with the right
of ingress and egress on the properties conveyed to the City ané
County of San Francisco for erploration, 8rilling and extraction
of such mineral, oi; ané gas deposits, subject, however, to the
provision.that during the term of any lease, franchise,'perm%t or
" license of such property pursuant to Section 3 of this act, such
mineral rights herein reserved to the State of California,
including the rioht of 1ngress and egress, shall not be exercised
so as to disturb-or etherwise'interfere with the leasehold estate
or the rights or encumbrances to which any such lease, franchise,
permit or license may be ‘subjects: provxded, however, that any
1ease, franchise, permit r license of such property pursuant to.
Section 3 of this act must contain a provision specifving at
least.one point‘frbm which and the manner in which the right of
‘1ngress or egress to Sald subsurface deposzts may be exerclsed,
Wthh said po;nt or po1nts may be out516e the area of the
'leasehold, franch1se, permlt or 11cense, prov1d1ng the point or
points. are adequate to pernzt the rxghts reserved to the state to
be exercised; and also reserving to 'the people of the State of
California the rzght to hunt and fish in and over the waters. of‘
San Fran01sco Harbor. The negotxatxons shall’ be concludeé by

" October 21, 1968, unless such tzme is extended by mutual

agreement, In 11eu of any survey whlch mlght otherw;se be

v
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required by law, within three years after the effective date of
this act, the State Lands Commission shall; at the cost of the
Port Commission of the City and County of San Francisco,-pro@ide

a description of the transferred lands, using such references and

. decignations as are commonly known place names and geographical

and political bounéaries, and surveying and monumenting only when
known designations er points of.reference are not available. The
description so prepared and a plat thereof shall thereatter be
recordec by the State Lands Commission in the office of the
Recorder of the City and County of San Francisco.‘ This act shall
not apply to any property or interest in property, whether real
or personal, owned by or under the jurisdiction or contro] of the

Department of Public Works, Division of Hzghways, Division of Bay

Toll Cr0551ngs, or the Callforn1a Toll Bridge Authorlty. All

- that property described in Section ;770 of the Harbors anﬁ.

Navigation Code and transferred to the City and County of San

.Francisco by this act shall remain subject to any requirements of

the Department of éublic Works, Divison of Bay Toll Crossings,
D1V151on of nghways, or the Ca11forn1a Toll Brldge Authorlty for
future right-of-way, or easement, or material for the .

condtruct1on, location, reallgnment, expansion and malntenance of

. bridges, hxghways or other ttansportatlon facilities without

c0mpensat10n to the City and County of San Franczsco, except that
in the event improvements, betterments or structures have been

placed upon the property transferred, c0mpensatxon shall be made

to the City:ané CQuntf of San Francisco, and to any third party.
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1, . .
entitled thereto, for the value of the improvements, betterments,

or structures taken, and ekcept property that was originally

acqguired for valuable consideration, in which case compensation

.shall be made to the City and County of San Francisco. The

Director of Finance shall be assisted in Such negotiations by the

Secretary for Agriculture and Services and the San Francisco Port

Authority.

SEC. 275. Notwithétanding the exception and reeeryaeion to -
the State of California of subsurface mjoerel deposits, ae set -
fofth by Section 2 of this act, as to those materials in the area
known as Presidio and Alcatraz Shoals co.nonly used for purposes
of land fill, including, but not limited to, earth, sand, gravel,
ané aggregates, on or after January 1, 1976, any contract to '

lease or franchise, or other agreement concerning such area shall

be entered into by the mutual agreement of the State Lands

- Commission and the City ané County of San Francisco acting by and

through the San Francisco Port Commission. The area subject to

this" sectxon is hereby more particularly described as follows-
Beglnnlng at Alcatraz Light (X=1,445,185; Y=488,602)
1ocated on Alcatraz Islana- running thence in a dioect line
northerly toward Point Blunt Rock (x=1.446,515; Y=498,171)
located on Angel Island, for a disfance of 900 yards; thence -

westerly in a dlrect line toward North Tower (x-1 428,696;

-

Y=488 678) of the Golden Pate Bridge,. for a d1stance of 2,100

'yards to a poxnt due South of Point Knox- thence southwesterly in

a direct line toward South Tower. (X=1,428,995; ¥=484,489) of the ~

E1Y
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Golden Gate Bridge, for a distance of 2,800 yards; thence due
South to the shore line of San Francisco; thence generally

easterly along the shore line of San Franc1sco to its

_1ntersectzon with a direct line between COlt Tower (X=1,449,719;-

¥=472,821) and aforesa1d Alcatraz Light; thence northwesterly on

é

last aforesaid 11ne to Alcatraz Light and the po1nt of beg\nnlng.-

: Coorclnates shown are California State ‘Grid; Zone 3.
It is - not the intent of this secton to change any existing
right of any party in the subject area. '
" SBEC. 3. The City ané Countyv of San Francisco, through a

Earbor Commission of the City and County of San Francxsco, shall

‘have complete author1ty, except as otherw;se agreed,to as a

condition of the transfer and as provided@ in this act, to use,

conduct, operate, maintain, manage, regulate, improve and control

the harbor of San Francisco and to do all things it deems

necessary in connection with the use, conduct, operation,

.management, malntenance, regulation, improvement and control of

said harbor whlch are not prohibijted by the laws of the State of

California or the Charter of the Clty anéd County of San Franc1sco

and which are in conformance with the terms of thxs act,

including, without 11m1t1ng the generality of the'fore901n§, the

following: : ) -7 ~ .-

1; The improvement and'conduct of. the narbor and the

constructlon, reconstructzon, repair and operatlon of all works,

bu1ldlngs, faCIIitIES, utilities, structures and applzances,

1nc1denta1. necessary or - conven1ent for the promotlon and

¢ .
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- accommodarion of c0m5erce and navigatibn:. ' .

2; The use for all commerce and iedustrial purposes and
the construction, reconstruction, repair, mainrenance of '
'commercial and industrial buildings, plants and facilities;.

3. The establiehment, improvement and.conﬂuct of railroad
facilities, which facilities shall not be sub1ect to Pub11c .
Ut1l1t1es Cown1ssxon ‘regulation, and aviation facilities and all
works, buildings, fac111t1es, utilities, structures and
appliances incideptal, necessary or convenient for the bromotion
and conduct of air comrerce ani navigation and railroad

'transpertation;

- 4. The construction, reconétruction,.repair, maintenance
and operat1on of public buildings, parks, playgrounds, pub11c
educatlonal and recreational facilities and all works, buildings,
facilities, structures and appliances 1ncidenta1, necessary or
convenient for the_éromotion and accommodation of any sueh uses;

5. The preeervetioh or restoration of marine resources

'consistenr with the érimary mission of rheiéan Francisco Harbor-

6. The grant of franchises thereof for 11m1te6 periods not'
exceeding 66 years for wharves and other publzc uses and purposes
- and the lease of sa1d lands, fac111t1es, or any part thereof for
11m1ted periods not exceed;ng 66 years, and the collect1on and
retentlon of rents and other revenues from such 1eases,
franch1ses, permlts, 11censes, and priv;leges shall be for
purposes con51stent wzth the trusts ‘upon which the 1anés are he1d

by the state and with the requ*rements ‘of commerce and




o —

navigation, or if the Harbor Commiscsion of the City and County of

San Francisco determines that any portion of the transferred
lands is not reqguired for the foregoing uses described in this
section, such lease or leases, franchises, permits, licenses, and

privileges, maf be for the purposes of such development and use

as the commission finds to be in the public interest, with moneys.

derived therefrom to be used by the commissicn in the furtherance
of commerce and navxgatlon. The honeys derived from such lease
or leases, franchises, permlts, 11censes, and privileges shall be

used solely for the furtherance of the purposes specified by this

act. B .

SEC. 3.5.° (a) Notwithstanding any other provision of law,
the City and County of Sen Francisco may transfer to the United
States, for inclusion in the Golden Gate National Recreation
Area, lands underlying the perimeter of the Municipal Recreation
Pier at the foot of Van Ness Avenue,'together with all

improvements and structures upon or above such lands, that are

granted to the city and county pursuant to this act.

(b) Such transfer may be made subject to such conditions

as the city and county may 1mpose.

‘(e) There is hereby excepted énd reserved to the state .all

dep051ts of minerals, 1nc1ud;ng, but not 11m1tea to, all

' substances spec1f1ed in Sectzon 6407 of the Publlc Resources

Code, in the 1ands granted to the city and county by th;s act; -

" and there 1s further reserved to the state, Or persons. authorlzed

’“by the state, the right to prospect for. mine, and remove such .

"

.....




deposits from the lands, so long as the exe;éise of such right
does not unreasonably interfere with the use of the lands for the
purpose specified in suSdivisjon (a).

(d) There is hereb& reserved to the people of the state
the absoelute right to fish in the waters oéer such landé, with
the right of convenient access to such waters for such purpose.

(e) If the United States ceases to use the lands for the
.purpose specified in subdivision (a), all rigﬁt, title,'aﬁd
interest of the United States in the lands shall cease ané title
in the lands shall revert to the city ang county.

SEC. 4. The City and County of San Francisco shall
establish a separate harbor trust fund or funds upon the transfer
in such manner as may be prescribed by the Department of Finance;
the city and county shall deposit in the fund or funds ail moneys
received directly from.or indirectly atﬁribﬁtable to facilities
on the transferred lands in the parbor. An annual staéement of
'finanqial pondifion and operations, to conform with such

_requirements as the bepartment_of Fihance may prescribe, shéll be

submitted to the Department of Finance each year by the city and :

countj on or before September 30th Bf each yeéf for the precéding;

fiscal year. ' A .

. SEC. 5. Notw;thstand1ng any other provxs1on of law to the.
contrary, the C1ty and County of San Franc1sco, elther actlng
alone or joxntly W1th another local or state agency, . may use N
revehues accruing from or out of the use of ‘the transferred lgnds

for any or all ‘of the following purposes, provided the same

2
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adt:

comply with the terms of the trust which are matters of statewide
as distrnguished fron local or purelylprivate interest and
benefit: ' ) |

l. The oonstruction, reconstruction, rmprovement, repair,
operation, maintenance, promotion, and Pprotection of works,
lands, waterways, and facilities necessary . for the development of
such transferred lands for hlghest and best use in the public.
1nterest, 1nc1ud1ng commerce, nav1gat1on, f1=h°r1es, marinas,
small boat harbors, marine stad1ums, maritime museums, marine
parks, beaches, and such streets, roadways, bridges, br1dge
approaches, earthfills, bulkheads, piers, supporting structures,
buildings, recreatlonal facilities, landscaping, ang parklng lots
situated upon such transferred lands, or adjacent thereto and
reasonably necessary to prov1de access to, or development of,
such transferred lands;

2. The promotion, by advertising and such other means as

may be reasonable and appropriate, offmaximum public use of such

"transferred 1ands or to encourage prlvate investment 1n ) : ’

6evelopnent of such transferred lands for the h1ghest and best .

use in the publlc 1nterest-'

3. Any other uses or purposes of state, as dlStthUlShed
from purely local or prlvate, 1nterest and benef1t, whlch ‘are in

fulfillment of those trust uses and purposes descrxbed in this

4. The acqu151t1on of property and the rend1tzon of

~

services reasonably necessary to the carrylng out of. the

T
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* amounts are due;

foregoing uses and purposes, including the amortization or debt
service of any capital 1mprovement funding program whlch is
consistent with the terms and cond1t10ns set forth in this act.
SEC. 6. Such revenues may be deposited in one or more
reserve funds for use in accordance with the terms and conditions

set forth in- thxs act..

SEC. 7. [Repealed@ - Chapter 745 (1979[]
SEC. 8. [Repealed - Chapter 745 (1279)]
SEC. 9. As express conditions to such transfer, the City

ané County of

‘1.

San Francisco-shall agree to:

Indemn1fy, defend, and ho1d harmless the state Vlth .
regard to all outstand;ng bonded indebtedness ’ncurred for San
Francisco Harbor improvements;

2. Transfer .to the state amounts necessary to pay the

amounts due upon such bonded indebtedness prior to the time such
: | and ' }
3. Assume the obllgat1ons and duties of the port author1ty
under all other outstand1ng contracts, leases, franch1ses or
agreements. '. : BRI . .

4. Comply with the prOV151ons of this act,

SEC. 10. The transfer authorized by thls act shall be

deemed to take effect when the voters of the C1ty and County of

"Ssan Pranc1sco, at an elect1on duly held and conducted, have "
- assented to the transfer under the terms and cond1t1ons specified

in thls act and the results of the election have been cert1f1ed

to accordzng to law.

10




SEC. 1l1. Upon certification of the vote.specified in
Section 10, the authority, justification_ang EOntrol of San
Francisco Port Authority over San Francisco Earbor and the

13

facilities thereof shall be deemed transferred to the cfty and

' Counéy of San Francisco and the port authority shall cease to .

function and be dissolved. The'City and County of San Francisco
shall thereupon assume control and jurisdiction over the_San
Francisco Harbor and facilities and shall have c0mpiepe authority
to use, operate, mzintain, manage, regulate, improve and control
the harbor of San Francisco ané to do and perform all acts as may
be deemed necessary in connection with the use, operation,

maintenance, management, regulation, improvement and control of

said harbor as may be prescribed. ’

.SEC. 12. San Francisco Harbor and facilities shéll be

-under tHe administration and control of. the Barbor Commission of

the City and County of San Francisco which shall be established

in accoréance with the prov;s1on of the Charter of the Clty and

-County of San Francisco. The commission shall cons1st of f1ve

members, each member serving for a term of four years. Except as
hereinafter provided, each of said members éhali be appointed by

the mayor, said appointment being subject to 6onfirmation by the

: Bbard of Supervisors of the City and County of San Franciéco. In

L}

order that there be no interruption in the orderly operatlon and
management of San Franc1sco Harbor, the 1ncumbent members of the.

San Pranc1sco Port Authority shall serve as the 1n1t1a1 members

- of the commission for periods correspondxng to the unexpired-
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portlons of their respective.terms as members of the San
Franc1sco Port Authority.
| SEC..13. The Department of Finance, at the request of'tbe
- City and County of San Francisco, shall grant an extension of
time, not to exceed 30 calendar days, for filing any.report or
statement required by this act which was not filed oue to mistake
or inadvertence.

SEC. 14. 1In the event.that the City and County of San
Francisco fails or_refuses to file with the Department of Finance
any report, statement, or document required by'any provision of
this act within the time period specified by this act,.or any
extension period granted pursuant to this act, or fails or .
refuses to carry out the terms of the transfer by whlch the lands
were transferred to 1t pursuant to this act, the Attorney General

(‘ . shall, upon request of the Department of Finance, bring such '

. judicial proceedr?gs for correct1on and enforcement as are
appropriate, and shall act to protect any properties and assets
situated on the transferred 1ands or derived therefron. The
Department of Finance shallfnotlfy the ChIEf Clerk of the .
Assembly and the. Secretary of the Senate within 30 days of the
occurrence of such failure or refusal and of actions taken as a
‘resul't thereof. .. _- . ) . .

' SEC. 15. The Department of Finance.shall, from time to.
time, recommend to the Leg1slature such amendments as 1t may deem
necessary in the terms and condlt1ons of this act. '

SEC. 16. The Department of Finance shall, from time to

- -




upon formal request of the Department of Finance, or by

time, institute a formal inquiry'to determine that the terms and

conditions of this act, and amendments thereto, have been

' complied with, and that all other aoollcable provisiens of law

_concernlng these spec1fic transferred lands are being complied

with 1n ‘good fa1th.

+ SEC. 17. The Department of Finance shall, on or before
December 31st of each year, report to the Chief Clerk of the
Assembly and to the Secretary of the.Senate, the full details of
any transaction or condition'reported.to'the department pursuant
to this act which it deems in probable confllct with the
reéuirements of this act, or.wlth any other Provision of 1law.

SEC. 18. The Legislature reserves the right to amend,

modify, or revoke, in whole or 1n part, the transfer of lands in

trust provided for in th1s act, provxded that the state shall
thereupon assume all lawful obllgat1ons related to such lands as
may revert to the state by such action.

SEC. 19. The Attorney General, at his own instance, or

resolutzon of either house of the Leglslature, shall bring an

action in the super1or court ‘of. the city and county to declare

that the transfer under which the city and county holds such

transferred lands 1s revoked ‘for gross .and W1llfu1 v1olat1on of

- the terms of such transfer or the prOV151ons of this act or other

leglslat1ve enactment, or to compel comp11ance Wlth the terms and

conditions of the transfer and any other provzs1on of law .

_ 1ncludlng, but not limited to, this act.‘.

13
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SEC. 20. All persons actu=11y employed in the service of
the San Franc1sco Port Author1ty at the time thls act taPes :
_effect and who at said date shall be entitled to the benefits of
the civil servrce provrslons of the State of Calrfornra insofar
as the same may be applicable to the employees of the San '
Francisco Port Authority, shall be continuved in their respective
'p051trons and shall contlnue to hold their positions pursuant to
the ClVll service provisions of the Charter of the City and
County of San Francisco and they shall be entitled to all of the
.rights, benefits, and privileges which such persons might have or
might have had, had such persons been originally acpointed to
their respectzve p051trons under certrfrcatron from the civil
'servrce c0mmrss1on of the Czty and County of’ San Francisco, and
in the matter of sen1or1ty in service of such employees entitled
to the benefits of sa1d crvxl service prov1s1ons as herein
provided, the seniority of each employee shall be reckoned from
 bis first permanent appointment to employment under the State: of
California, and as to their respectlve posztrons such employees
‘shall have preference over all other employees of the Clty and
County of San Francisco. The employment rights of such state A
employees shall be ‘fully protected at the time of the transfer
.“authorrzed by thrs act._ Salary, - emnloyment condltzons, and
,benef1ts shall be no less than those recexved by the employees of '
the San Francxsco Port Authority at the txme of transfer.- These ~
rights and beneflts 1nclude, but are not 11m1ted to: probatlonary

.

or permanent c1V11 service status, and any career executlve

-.,
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appointments; retention of employees' positions on existing
subdivisional and departmental promotional and eligible lists, as
long as they are in effect- no less than the same vage and salary
range for comparable classes; overtime and shift premium pay
whenever and wherever applicahle; callbacg and standby pay"
wvhenever and wherever applicable; continued membership in the
Public Employees' Retiremert System provided'by the City and
County of San francisco, or any other retirement program in
effect with the San Francisco Port Authorlty, retention of
vacation and sick leave balances WhICh such employees now have
when they become employees of the City and County of San
Francisco; waiver of residence requirements; and retention of the
option to continue any present health insurance and group life
coverage. Upoﬁ assent fo the transfer of lands as-euthorized by

this act by the City and County of San Francisco, any employee

"desiring to transfer to another state agency or to be placed on a

state layoff list may do so within six months of spch assent and
shall retain all state civil serviee rights and benefits.:-
SBC;'21. If negotiations are not concludeé oy October 21,
i968, unlese such time is extended oy mutual agreement, or if by
Decembér 31, 1970, the transfer authorized bf this act has not

been negotiated and the voters of the City and County of San

.Francisco have not assented to the transfer, the provisions of

this act shall be on no further force or effect.
SEC. 22. On or before August 14. 2003, the lands

transferred pursuant to this act shall be,substantially'improvea'

' 15'j'
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‘- effect.

by the city and county without expense to the state, and the city

and county shali issue bonds in the amount of at least

twenty~-five million dollars ($25,000,000) for harbor purposes.

" If the Depaftment of Finance determines that the city and counﬁﬁ'

has failed to impréve'the lands as herein required and issue such’
bonds as herein required, all right, title, and interest.of the
city and countx in and to all such 1anqs shall cease and the
lands shall revert and rest in the state.

SEC. 23.. This act is an urgency statcte necessary for the
1mme61ate Preservation of the public peace, health or safety

w1th1n the meanzng of Article IV of the Constltutlon and -shall go

into immediate effect. The facts constltutlng such necess1ty are:

It is oe51rab1e that the voters of the City and County of
San Francisco have an early opportunity to vote on the transfer

authorized by this agct. The earliest and most convenient

- opportunity for a- vote by the people of the City and County of

San Francisco on this matter is the forthcoming general election
in November of this year. 1In order that there will be sufficient

tzme avallable after the effective date of this act to prepare

for such a vote on thxs matter at the forthcomlng genetal

electlon, 1t 1s necessary that this act shall go 1nto immediate

SEC. 24. No amendment, modification, or revocation, in
wﬁole or.in-part. of the  transfer of lands in trust ‘provided fcg‘

in this act, whether made pursuant éB Sections 9, 18, }9.02 22,

or otherwise, shall impair or effecg the rights or obligations of

16
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thlrd parties, ‘including the holders of revenue bonds or

securltles issued by the Harbor Commission of San Franc1sco and

payable out of revenues of the harbeor, 1essees, lenders for
value, holders of contracts conferring the right to the use and
occupation of, or the right to conduct operations upon or wrthin,'
such lahds,_arising-from leases,.contracts, or.other fnstruments
lawfully entered into prior to the effective‘date of such o
amendment, modification, or revocation., -

In the event, at the effectiVe date of any such amendment,
modlflcatlon, or revocatlon, there are in effect any such 1eases,
contracts, or other- 1nstruments the state may, at its optlon .
exercised by, and evidenced by appropr1ate action on the part of,

the State Lapds COmm15510n, succeed to the interest in any such

.1nstrument of the City and County of San FranC1sco- otherw;se'the

1nterest of the City and County of San Franc1sco in any such
instrument then 1n effect shall continue during the term or ther
period of time dur1ng which- such 1nstrunent sha11 remain in : _
effect; and provided further, that 1n any event all revenue bonds:
or securltxes 1ssued by the Harbor Coum1551on of San Francisco
and payable out of revenues of ‘the harbor shall cont1nue to be 80
payable and secured in all respects as provxded in the o ; ._.
shall be pledged to and applled to the payment of such revenue
bonds or secur1t1es 1n a11 respects as though no such amendment,

modlflcatlon, or revocatlon had taken place.-'—

1
.
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310Anactrelatmgtolandsgrantedinmttoﬂwdtymdommtyof
San Francisco, and declaring the urgency thereof, to take effect
immediately.

Approved by Governce July 29, 1987

+ Flled withSecretary of State July 30, 1987.

LEGISLATIVE OCUNSEL'S DIGEST

10 AB 2659, W. Brown. San Francisco Harbar: Burton Act,

11 mderexistmglaw(ﬁaeBur'bmAct),ﬂaeCitymﬁOomwofSan

12 Framiscohasbeengrantedlandsfmﬁaeatate,mtmstfm'purposesof
13 commarce, navigation, and fisheries and subject to specified temms and
14 conditiens relating to the operation of the Harbor of San Francisco.

15 This bill weuld declare specified seswall lots amng the granted lands
16 1o be free from the public trust for camarce, navigation, and fisheries,
17 mtwwldreqmrathedescribedpmpertytocmtinuebobeheldintmst
18 byﬂ\ecitymdcwntysubjectbothetamsandcmditimsofﬂ)e&m
19 Act and subject to specified use restrictions. The bill would specify
20 requirements relating to uss of the lands for the Rincon Point-South

21 Beach Redsvelopment Project and would autharize the city and comty to
22 exchangs porticns of the granted lands for lards of equal or greater

23 valuethatamusefulfcrtmstp.uposesauﬂnrizedinﬁue&mmt
24 subject to specified Gatarminations and to specified acticns by the State
25 Lands Commissicn,

26 The bill would maks legislative findings and declarations in this

27 connactin.

28 The bill would declare that it is to take effect immediately as an

29 urgency statube.

OOBIRU WM

31 The pecple of tha Stats of Califermia & enact as follows:

33 SECTICN 1. The Legislature hereby finds and declares as follows:

34 (8) Pursuant to the Burton Act (Chaptar 1333 of the Statutes of 1968)
35 the state corveyed by transfer agreement certain tids and submarged lands
36 toﬂueCityamcomtyofSanFramisco,inbmstforpurposesof

37 commerce, navigation, and fisheries, and subject to the terms and

38 conditions specified in that act. '

39 (b) Certain portions of the tide and submerged lands, being Seawall
40 lots 331, 332, and 333, including Fremont Street between the

41 southeasterly line of Brannan Street and the westarly lines of the

42 E!rbarcadero,asslummfhemap of the lands transferred in trust to
43 the Clty and County of San Francisco, which was recorded May 14, 1976, in
44 Book W of official records at pages 66 to 72, inclusive, in the Office of
45 ﬂaeReoarderoftheCLtyandOamty of San Francisoco, have been f£illed
46 and reclaimed as a result of a plan of improvement for

47 developmant. The lots are irregular in shape, are cut off froem access o
48 watars of San Francisco Bay, constitute a relatively small portion of the
49 granted tide and sutmaxged lands, and, except for the production of

S0 revenue to support the statutory trust purposes in furtherance of

. DELETED MATERIAL IS IN BRACKETS (], ADDED MATERIAL IS CAPITALIZED.
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angd T camplex, the shoreline parks, angd tion
ts on granted lands. 1t ig unlikely that the port itself
would be able to ts within a similar tima period

be
tosectim4ofﬂ198urta1}\ct, tobeusedsolelyforﬂxefuxtheram:eof
the purposes specifically authorized in thgt act,
(e) The Telease of tha Seawall lotg, including Fremoat Strest betwean
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the southeasterly line of Brannan Street and the westarly line of the
» from the public trust for Sommerce, navigation,’ ang
fisharies to the extent set forth in subdivision (d) 18 in the best

1976, in Book W of officiel Trecords at pages 66 to 72, inclusive, in the
Office of the Recorder of tha City end County of san Francisco, being a
portimoflandccrmyedinmsttotheCityandcwntyofSanFrancisco
pursuant to the Burton Act (Chapter 1333 of the Statutes of 1968), are
harebydeclamdtobefree fzunthepublict:ustforcmmeme,
navigation, and fisharies, but shall contirwe to be held in trust by the
cityandcountysubject'bothetemsandconditionsspecifiedinthe
Burton Act, as amended, andsubjecttothetemsandocnditicnsofﬁue

than the following:

(a) Ths reverues derived from lessing or administration of the
described property shall be deposited in a trust fund or funds created
pursuant to Section 4 of the Burten Act, and shall be used 80lely for the
furtherance of the purposes specifically autharized in that act.

(b) Leases of the described preperty ghall temminate not latasr than
Septamber 26, 2050, in sccordance with the limitations of the Burtm
Act. The San Francisco Port Commission may release the property for

forth in this subdivisien,
SEC. 3. Not later than the date of coampletion of the last of the
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themxstmfurﬁxerameofvmiduﬁuelandawemgranwdmﬂncﬁymﬁ
county., If it desimstorejecttheoffermtaminate, the San -
mamiscoPorthmussimarmllfirstobtainﬁmcanmmofﬂ\astate
La:ﬁsmnnissimthatthsacoeptamekwldmtbemﬁnbestintamstof
the trust. Nothing in this section shall prohibit the earlier
taminatimofﬁmemastarleaseaa'boauarmportimofthepmperty
that ig subject to ths master leass, except that the San Francisco Port
Comnission shall not agree to an earlier termination of the master lease
without first obtaining the concurrence of the State Lands Oovmission
thatﬂxeteminatimisinﬁxebestinterestofthemzstinfmﬂxerame
ofwhiduthelandsweragranted'bothecityandcamty.

waters of San Francisco Bay, that constitute a relatively small partion
ofﬂxegrantedtideandsubnargedlands, and that are no longer needed aor
requixed for the promotion of the public trust for commerce, navigation,
and fisheries or the statutory trust, and when it is further datermined
thatnosubstantialintarferencewiththetmstusesandpuxposes

will ensue, thacityandcmmtymayeucchmgethoselandswiﬂ\anystata
agency, political subdivisicn, persca, entity, or corporation, or the
United States, or any agency thereof, for lands of &qual or greater value
that are useful for the particular trust purposes specifically suthorized
in ths Burton Act.

(b) No such exchange shall be effective unless and until tha State
Lands Camission does both of the following:

(1) FindsthatﬂmelandstobeacquiredbytheutyandmmtyofSan
Francdsco have & value equal to or greater than the value of the lands
for which they are to be exchanged,

(2) Adopts a resolution of epproval which finds and declares that the
granted lands have been filled end reclaimed, are cut off from access to
the waters of San Franciseo Bay, constitute a relatively small portion of
thélandsgrantedtotheci’cyandcounty, and are ro longer needsd or
required for the pramotion of the public trust for comexcs, navigatien,

interference with the trust uses and purposes will ensue by virtue of the
exchangs. Upon: adoption of the resolution, the granted land shall
thareupon bs free from thse public trust for camerce, navigation, and
fisheries, and the lands received in exchange shall be held subject to
ﬁaepublicmzstandtothetamsoftheBurbmAct.
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charter provision, or other provision of local law inconaistent with this

secticn shall not be applicable to the

SEC. 6. Thisg act is an wgency statute necessary for tha'inmed.iata
presexvation of tha public peaca, health, or safaty within the meaning of

Article IV of ths Constitution and shall go into
facts constituting the necassity are:

purposesg
The project will substantially and Irmediately further those trust

mzposeatoaneactentﬁmtwouldnotbeposaible
project. Procedures leading to the execution of

theusesbobemdeofthelandmdarthe
mrolonged delays in realizing the fullest use of
maximum benefit of ths statutory trust Durposes,
therefors, that this act take effect irmediately,

Y
" approaching completion, thus necessitating en immediats Clarificatien of
Burton Act in order +o avoid

those lands for the
It is necassary,







